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CRITERIA FOR DETERMINATION 
 
“There is a need in every generation to study the past, to absorb its spirit, to preserve its mes-
sages...it’s a collaboration of ourselves and our ancestors, the result is a deeper understanding 
for individuals and in consequence, a broader culture for the nation.”  Christopher Tunnard 
 
In 1966, U.S. Congress enacted the National 
Historic Preservation Act. The core of this new 
local preservation activity throughout the 
United States focuses on the use of the states’ 
sovereign authority by local governments to 
regulate citizens in their personal conduct 
and in the use of their property. This authori-
ty permits towns, cities and counties to enact 
local ordinances and bylaws covering chang-
es, new construction, additions to historic 
buildings, and moving or demolishing historic 
buildings. State legislation for the most part 
requires a quasi-judicial approach to the re-
view of applications for change or demolition 
in an evidentiary hearing. The process in-
volves findings of fact that may not usually be 
reopened on appeal, and involves elaborate procedures reminiscent of court proceed-
ings that are spelled out by the law. 

This article concerns itself with the decision-making process that is used by an Histor-
ical Commission to determine whether an action that is proposed in an application for 
Certificate of Appropriateness (COA) is in fact ‘appropriate’. This process is most im-
portant for several reasons but principally because this prerogative that was imposed 
on the American citizen in 1966 comes at the expense of the rights of that citizen as a 
property owner. 

Here’s what the Town of Harvard Bylaw says about this decision-making process:  we 
read from Chapter 48-5 Section D:  

“In passing upon matters before it, the Commission shall consider, among other 
things, the historic value, architectural value, and the significance of the site, building 
or structure; the general design, arrangement, texture, material and color of the fea-
tures involved, and the relation of such features to similar features of buildings and 
structures in the surrounding area…” 

This language is based on identical language in the Massachusetts General Law 
(MGL), Chapter 40C, Section 7, which basically tells us that when we consider a pro-
posed design, we must first consider the significance (historic and architectural) of the 
property, and then the appearance of the property as compared to the appearance of 
the district.  

Aside from this language, the only other thing that our laws tell us about the decision-
making process of the Commission is in the next section, Chapter 48-6, Section B: 
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“The Commission shall not make any recommendation or requirement except for the 
purpose of preventing developments [that are] incongruous to the historic aspects or 
the architectural characteristics of the surroundings and of the historic district.” 

Restated, this means that the only circumstance under which the Commission may 
make a recommendation or requirement to a property owner, is to change an aspect of 
the proposed design which is determined by the Commission to be incongruous to the 
historical aspect or the architectural aspect of the district. 

So, in these two passages, our laws make two points:  (1) it defines what we must use 
as the basis for our decision of appropriateness, (2) it defines the only circumstance 
under which we should make a recommendation or levy a requirement to the appli-
cant. 

So, that’s the extent of the guidance that we get from our laws… except for one thing:  
remember the words “among other things” that we read in Chapter 48-5 Section D 
above. Here, the law encourages us to further expand on the details of the criteria that 
we use to determine appropriateness.  

Since 1966, historical and historic district commissions have used a ‘Design Guide-
line’ which expands on the law to produce a ‘custom-tailored’ specification for their 
respective communities. Typically, all begin by acknowledging (as our own Design 
Guideline does) “…When reviewing applications, the HHC will be guided by standards 
set forth by the U.S. Secretary of the Interior’s Standards for the Treatment of Historic 
Properties” which begin with a set of General Design Guidelines that serve as a foun-
dation for the important part of the document which is the Commission’s “Specific De-
sign Guidelines”. 

These ‘Specific Design Guidelines’ are written for two purposes:  (1) as a guide to the 
property owners in our districts on what changes the Commission will consider to be 
appropriate, and (2) as a guide to the Commission on how to determine whether a 
proposed change is appropriate or not. Design Guidelines provide a baseline of infor-
mation to ensure fair treatment and objective decisions, rather than those based on 
personal taste and preference. A better understanding of the make-up of the district 
and a clarification of the standards under which the Commission reviews its applica-
tions does speed up the review process. 
 
In a Design Review, our first step in our decision process is to determine which of our 
Design Guidelines are relevant to the proposed change. It is rare that all guidelines 
will be applicable to a proposed change. Once the relevant guidelines are identified, 
the Commission must determine whether the proposed change is in agreement with 
each relevant guideline. If the change complies with all relevant guidelines, the deci-
sion of the Commission can only be that the proposed change is appropriate in which 
case, the Commission issues a COA.  Otherwise, if the proposed design does not com-
ply with one or more design guidelines, the proposed change is not appropriate and a 
COA may not be issued. 

As a way of stream-lining this process, a well-organized Commission would send one 
of its Commissioners or volunteer staff to meet with the applicant before an applica-
tion is submitted. In this collaboration, the Commissioner would review the relevant 
guidelines with the applicant and inform the applicant of the guideline requirements 
and recommendations. But if some issues remain once the process has progressed to 



Harvard Historical Commission 
Joseph R. Theriault;  March 22, 2014 
 
 

3 
 

the Public Hearing, then the Commission must focus on those aspects of the proposed 
design that are non-compliant to see if the applicant is agreeable to bring the design in 
compliance with the guidelines. Failing to do so, the Commission must refuse to issue 
a COA citing non-compliance with specific guidelines. 

The failure to follow these procedures not only violates the rights of individual property 
owners to equal treatment under the law, but also promotes an image of favoritism 
and arbitrary decision-making on the part of local government.  Shortcomings of the 
Commission can damage both the preservation movement and the confidence of the 
public in government generally. It is very important that these determinations be 
based on actual knowledge and factual evidence, not solely on personal beliefs and 
aesthetic preference if the finding of a Commission is to be supported on appeal.  A 
commission is assumed to be sufficiently knowledgeable of its design guidelines to de-
termine what are the historic and architectural aspects or character of an historic dis-
trict or historic property, and to recognize the changes that are not compliant. A com-
mission’s judgment must be based on sound knowledge of the architectural character-
istics of an historic district or historic property. Case law in historical preservation 
shows over again, that the denial of an application ‘because I don’t like it’ is not per-
suasive legally and will not withstand an appeal.   
 

 

 

 


